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SYNOPSIS: On May 21, 1991, the Department of Revenue (hereinafter
sonetinmes referred to as the "Departnent™) issued a Notice of Tax Liability
agai nst Taxpayer 1 (hereinafter "Taxpayer 1"), Notice of Tax Liability
XXXXX, for Retailer's QOccupation and Use Tax (hereinafter "ROI"), for the
tax years Decenber 31, 1984 through Decenber 31, 1989. A hearing was held
and the Notice of Decision dated Decenber 4, 1992 (hereinafter "ROT Notice
of Decision"), upheld all tax and penalties associated within the Notice of
Tax Liability. This ROT Notice of Decision was based on an increase in
taxabl e receipts unreported by Taxpayer 1. On May 14, 1993, Taxpayer 1
filed a conplaint for admnistrative review in the Circuit Court of Cook
County, Illinois. By order dated Septenber 23, 1993, the Crcuit Court
di smssed the suit for failure to nmeet jurisdictional prerequisites and the

deci si on becane final.



On Novenber 12, 1993, the Departnment of Revenue issued a Notice of
Defi ci ency agai nst Taxpayer 1, for incone tax for tax years endi ng Decenber
31, 1984 through Decenber 31, 1988 in the anpunt of $26,801, inclusive of
tax and penalties to the date of issuance. The basis of the proposed
assessnent was to reflect the unreported receipts as deternmned in the ROT
Notice of Decision, a penalty for failure to pay the entire tax liability
by the due date and a penalty for filing fraudulent returns. (Dept. EX.
No. 4) By its protest, Taxpayer 1 alleges that the Notice of Deficiency
was not issued tinely and that it was not cal culated correctly. (Dept. EX.
No. 5)

On May 19, 1993, the Departnent of Revenue issued a Notice of
Defici ency agai nst Taxpayer 2 (hereinafter Taxpayer 2), for inconme tax for
tax years ending Decenber 31, 1984 through Decenber 31, 1988 in the anobunt
of $51,431, inclusive of tax, penalties and interest to the date of
i ssuance. As sole shareholders of Taxpayer 1, an "S corporation"l, the
basis of the proposed assessnent is to reflect the unreported sales as
determned in the ROT Notice of Decision, plus penalties for failure to pay
the entire tax liability by the due date and for filing fraudul ent returns.
(Dept. Ex. No. 2) By their protest, Taxpayer 2 allege that the proposed
assessnent was based on fictitious and arbitrary figures and on procedures
and practices barred by the statute of limtations. (Dept. Ex. No. 3)

By order dated April 7, 1995, the two Notices of Deficiency were
consol i dated for purposes of hearing.?2

Prior to the admnistrative hearing, the Departnment's counsel filed
Motions for Partial Summary Judgnent in the respective matters. The
nmoti ons were based on the fact that the anmounts of wunreported taxable
recei pts of Taxpayer 1 were final, as a matter of law, by the ROT Notice of
Deci si on and, as such, no genuine issue of fact remained as to these

anobunts as the bases of the proposed tax deficiencies in the respective



Notices of Deficiency herein. I granted the Departnent's Mtion for
Partial Summary Judgnent, increasing unreported taxable receipts as the
bases of the proposed deficiencies.

A hearing was held on April 13, 1995. Wth the issuance of the order
granting partial summry judgnent, the only issues to be resolved at the
hearing were the inpositions of the penalties. Follow ng subn ssion of al
evidence and review of the record, it is recommended that the issues be
resolved in favor of the Departnment of Revenue.

FI NDI NGS OF FACT:

1. The Departnent of Revenue issued a Notice of Decision against
Taxpayer 1 on Decenber 4, 1992, for Retailers Cccupation and Use Tax for
tax years Dececnber 31, 1984 through Decenmber 31, 1989. Upon
adm nistrative review, the Circuit Court of Cook County dism ssed the suit
and the decision becane final.

2. The basis of the finalized ROT Notice of Decision was the
determ nation by the Director of Revenue that the Taxpayers underreported
taxabl e receipts for the subject tax periods.

3. Pursuant to referral as a result of the ROT Notice of Decision
the Departnent proposed to increase taxable income of the Taxpayers by the
foll owi ng anounts, based on increases in taxable receipts determned in the

ROT Notice of Decision, as descri bed above:

12/ 31/ 84 $244, 352
12/ 31/ 85 $239, 310
12/ 31/ 86 $231, 754
12/ 31/ 87 $252, 263
12/ 31/ 88 $ 85,292
4. Notices of Deficiency were issued and the Taxpayers tinely
pr ot est ed.
5. The Departnent's prima facie cases, i ncl usi ve of al

jurisdictional elenents, were established by adm ssion into evidence of the

Notices of Deficiency. 1In addition to the income tax deficiency proposed,



the Notices include the 35 ILCS 5/1002(b) fraud penalty and the 35 ILCS
5/ 1005 penalty for underpaynent of the tax.

CONCLUSI ONS OF LAW It was determned in the ROT Notice of Decision
t hat Taxpayer 1 underreported taxable receipts. I concurred with the
Departnment's position, as detailed inits Mtions for Partial Sunmary
Judgnent and my orders of April 7, 1995, that the Departnent is entitled to
a judgnent as a matter of law by the application of the doctrine of
col l ateral estoppel. Accordingly, the taxable incones of Taxpayer 1 and
Taxpayer 2 are increased by the anounts of wunreported taxable receipts
determined in the ROT Notice of Decision.

35 ILCS 5/904(a) provides that the findings of the Departnent of
Revenue are prima facie correct and are prima facie evidence of the
correctness of the penalties due.3 No w tnesses appeared on behalf of the
Taxpayers and they have thus failed to provide any evidence to show t hat
they did not willfully fail to collect and pay over tax under 35 ILCS
5/1002(b) or pay the tax required to be shown on the return under 35 ILCS
5/1005. 4

Therefore, it is recommended that the Notices of Deficiency be
finalized as issued.

Harve D. Tucker
Adm ni strative Law Judge

Dat e

1 See [1361 and 1362(a) of the Internal Revenue Code. An S
corporation's incone and expenses are divided anong and passed through
to its shareholders, who then nust report the i ncome and expenses on
their own incone tax returns.

2 For purposes of this recommendation, Taxpayer 1, Inc. and Taxpayer 2
will be referred to as "the Taxpayers."”

3 See also Jefferson Ice Co. v. Johnson, 139 IlI|.App.3d 626 (1st D st.
1985); Farnmers & Traders State Bank v. Johnson, 121 I1|.App.3d 43 (4th
Dist. 1984).

4 See Stoecker v. Departnent of Revenue, -- F.Supp. -- (N.D. Ill. March



23, 1995); Br anson v. Departnment of Revenue, -- 1|l .App.3d --, 644
N. E. 2d 1193 (4th Dist. 1994).



